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TAXATICN: o | N\ N/
Application of the Real Estate
Transfer Tax Act

Honorable John J. Bowman
state's Attorney
Durage county

240 East Willow Stree
wWheaton, Illincis 60

Pdeaxr My. Bowman:

s owner of Black Acre in fee zimple
with recorded title in his name. With
intent to avoid payment of real estate
tranzsfer tax (Ch. 129, Sec. 1001, ete.),
on January 2, 1973, he conveys Black Acre
into a land trust with himself as bene-
fiziary and with sole power of direction.
Cn January 3, 1973, A enters into a ¢one-
tract of sale with B, B pays A the
amount of the purchase price and A by
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lotter of direction to the trustee makes
B the sole beneficiary of the trust with
sole power of direction. HNeither A, the
trustee, or B, file a declaration of
value or purchase tax stamps.

stion: 1Is A required to pay a real
eatate transfor tax on the ‘'sale'?

2. A is the beneficiary and holder of power
of direction of Land Trust 100 at the
National Bank which acts as trustese.

Black Acre is the corpus of the trust.

A contracts to sell Black Acre to B and
enters into an escrow into which he

assigns his beneficial interests and powar -
of direction and into which B makes his
installment payments. Upon payment of the
full purchase price, the escrowea re-
assigns the beneficial interest and power
of direction to B, who then helds egquitable
title to the land. B then directs the'
Hational Bank as trustee under Trust No.
100 to convey the property to B individe
ually. B signs a declaration of value
showing that the actual consideration is
less than $100.00 bacause ne consideration
passed from B to the trustee.

Questions By virtue of the above facts,
is there a criminal violation of the pro-
visione of ch, 120, Sec. 1005?

uestion: Iz there any real estate transfer
tax due on the transfer of Black Acre from

A to B or £fxom the NMaticnal Bank as trustee
to B.,”

Section 3 of the "Real Estate Transfer Tax Act“ (Ill.
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Rav. Stat. 1973 Supp., ch. 120, par. 1003 as amended by Public

Act 78-580) providess

*A tax is imposed on the privilege of trans~
ferring title to real estate, as represented

the deed that is filed for recordation, at
the rate of 50 cents for each $500 of value orxr
fraction thereof stated in the declaration pro-
vided for in this Ssction. If, however, the
real estate is transferred subject to a mortgage
the amount of the mortgage remaining out-
standing at the time of transfer shall not
be included in the basis of computing the tax.

% & &« Excapt as provided in Section 4 of this
Act, no deed shall be accepted for filing by
any Racorder of Dhaeds or Registrar of Titles
unless revenue stamps in the required amount
have been purchased from the Recorder of Deeds
or Registrar of Titles of the county where
the deed is being filed for recordation. Such
ravenue stamps shall be affixed to the deed
by the Racorder of Deeds or the Registrar of
Titles aither bafore or after racording as
requested by the grantee, & * ¢

At the time a deed is presented for recordation
there shall also be presentad to tha Recoxder
of Deeds or Registrar of Titles, a declaration,
signed by at least one of the sellers and also
signed by at least one of the buyers in the
transaction or by the attorneys or agents

for the sellers or buyers, which declaration
shall state the full consideration for the
property so transferred the permanent real
estate index number of the property, if

anys the legal description of the property)

the date of the deed; the type of deedy the
address of the property: the type of improve-
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ment, if any, on the property conveyed;
information as to whether the transfer is
between relatives or is a compulsory transe
action; and the lot size or acreage. BExcept

as provided in Bection 4 of this Act, no deed
shall be accepted for recordation unless it is
accompanied by a declaration containing all the
information requested therein. WwWhere the
declaration is signed by an attorney or agent
on behalf of ceilers or buyers, who have the
power of direction to deal with the title to
the real estate under a land trust agreemeant,
the trustee being the mers repository of record
legal title with a duty of conveying the real
estate only when and if directed in writing by
the beneficiary or beneficiaxies having the
pover of direction, the attorneys or agente
executing the declaration cn behalf of such
sellexrs or buyers need only identify the land
.trust which is the repositoxry of record legal
title and not the beneficiary or beneficiaries
having the power of direction under the land
truat agreement. The declaxation form shall be
prescribed by the Dapartment of Local Government
Affairs and shall include an appropriate place
for the inclusion of special facts or circum=
stances, if any, * * * * (pmphasis added.)

Priox to January 1, 1968, any ﬁead; instrument, or writing
by which lands, tenements, or other realty was Qranted,
assigned, transferred or otherwise conveyed were subject
to the Federal Documentary Stamp Tax (26 U.8.C.A., §4361,
{1967)) without regard teo whether they wara’?acordad. The

Federal courts interpreted this Act to give a uniform

application to a nation-wide scheme of taxation. (Phillips
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petroleum Co, v. Jones, 176 F. 24 737, cert. den., 339 9.8,

904.) Under the Pederal Act, the application of the stamp
tax to a particular transaction was not necessarily governed
by the legal classification that attached to such a trans-

action under a state law. {Morrow v. Schofield, 116 F. 24

16, gert. demn., 313 U.8, 573.) Rather the rederal courts
looked at the aconomic reslties and where the sale of an
interest, recognized in state law aé pexsonal property,

txansferred subastantial 6wnership of land, the stamp tax

was applied. (See, Philligg»?etroleum Cc. v, Jones, 176

. 24 733, cert. den., 339 U.S. %04; Jones v. McGruder, 42

#. supp. 193.) Applying these principles, the transfer of the
beneficial interest of an Iiliﬁeis lang trust might:well have
ﬁamntaxedﬁnder the Federal Act.

Upon the expiratioﬁ of the rederal tax, the Illinois
denexal Assembly enacted the "Real Estate Transfer Tax Act®
approved July 17, 1987, to he.effaative Jaﬁuary 1, 19686,

{(x1i. ﬁev. gtat. 1971, ch. 120, pars. 1001 ot sag.) The
Iliincis tax is levied on the “privilege of ﬁransfe:riug title
to real estate, A% representad by the deed that is filed for

recordation.” Unless aexempted by the Act, ac deed can be
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accepteé by the recorder for £iling unless revenuc stampe in
the required amount are affixed to the dead. The acope of
the Illincis Act is significantly more restricted than the
expired Federal tax. Unlike the Federal tax, it is a tax
¢n the privilege of tranéferring titie to re:z1l estate by
ryacorded deed rather than 2 document tax on any instrument
by which an intersat in land is conveyed, assigned ox
transferred.

It is well established under Illinoie law that in a
land trust, ﬁnlike the ordinary trust zituation, both legal
and equitable title are vastgd in the trustee. The
beneficiary's interest under the trust is personal property

as Jdistinguished from real property. (Chicago Fed. Sav. &

Loan Assn., v. Cacgistore, 25 Ili. 2d 535.) The beneficiaxy

exercises all the righte of ownership other than holding

or dealing with the title to the property. The trustee

dezale with the title to the trust preperty only as directed
in writing by the benaficiary or cther person named as having
the power of direction. The trustes is alsc prohibitad from

disclosing the identity of any beneficiary. Eobinscn v.

Chicage National Bank, 32 I11l. App. 24 35,




Honorable John J. Bowman - 7

The General Aszembly must be presumed to be aware of
the well recognized distinction between real estate and

personal property. (G, S. Lyon & Sone lumber & Manufacturi

Co. v. Dept. of Revenwe, 23 1ll. 2d 180.) It should be

notad that the word “"deed” is used continuocusly throughout
the Rkeal Estate Transfer Tax Act. Nowhere in the Act is
there any aqu&atioa that documents which transfex interests
regaraéd as personal property are subject to the tax,

The only mention of a land trust sgtnation in the Act
is language that recognizes the right of privaéy of cwnax;
ship of a hoider of a beneficial interest in a land trust.
The attorney or agent acting for the beneficiary of a land
trust in a real eatate trangaction is permitted to complete
the necessary declaration of vaiue for the transaction without
xaﬁaaling the identity of the beneficiary. WwWhile that language |
may be cqnstruad as an indication that éll deeds to or from a
iand trustee are not exempt from the tax, it doea mot dictats‘
the appiicability of the tax_to all oxr any particulax type of
land trust tramsaction. ‘That language merely recognizes that in
transactiens where a land trustéa would be involved in ths trans-

fer of title to real estate by deed, the beneficiary's identity
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should be protected.

Since the Real ﬁmtate Transfer ¥ =2x Azt is a taxing
statute, it is to be strictly conastrued., It is not io_
be extended beycnd the clear import of its Janguage,

(Central Television Sexvice v. Isaacs, 27 Iil. 24 420;

Vaiier Ccal Co. v. 2ept. of Revenue, 11 I11. 248 402.:
If thare is any doubt inithe application of a tax atatute,
the statute will be construed most strongly against the

government and in favor of the taxpayer. Cscar 1.. Paris

o, v. Lyons, 8 yll. 24 590, 598; Pecples Gas fight Co. V.

Ames, 35% 111, 152,

Therafore, ¥ am of the opinien that the transfar ﬁf the
bsnefici&i intareet and power of direction of a2 land trust
as described in your first examplg is not taxable under the
Real Estate Transfer Tax Amﬁ. I assume your question is not
restricted t0 whether A must pay the tax, but whether a tax
lg payable by somecne hefore raéoiding. The trustor's motive
in setting up & valid land trust iz irrelevant to the
determination of the tax,dué-an the sale of the beneficial
interest of the trust, .A taxpayer is frae to arrange his

financial affairs to minimize his tax liability. The taxing
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Authorities may net treat an otherwise bona fide transaction
18 4 nullity merely because of the presence of a tax

avoidance motiva in the transaction. EBotate of Stranahan

v, Commissioner of Intexnal a&venue,‘érz #, 24 887y Eyisholn

v. commissioner of internal Revenue, /9 V. 24 14.) In your

Lirast example, the transfer of the beneficial interest cannot
be treated as, in fact, a transfer of title to the raal
astate,

Purning to your ae;and question, it is my opinicn that
there is no tax due on the transaetion yau,ﬂéscri§a and that
thexe is nc falsification of the declaration of vélua. For
the 5tat§d reéﬁons, the sale of the beneficial interest of
3 land trust is not covered by the izal Estate Transfer Tix
act. _fhe considexation that passed from B to A would be
for the transfer of A's beneficial interest in the land
truast nct for a transfer of title to the corpus of the
trust by deed. iater, in a separate transactiog, wherxe B
orders the National Bank tc convey title to the corpus of
the trust to him, no consideration passed at that time from
him tc the trustee or to anyone else for the tranasfer.

“herefore, the transaction comes within the sxempticn granted
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in section 4 of the Act for deeds invelving actual consideration

less than $100. Since nc actuai consideration passed in this
laterx transactioni any declaration to that effect would bhe
truthful and not a willful falsification of a declaration of
value prohibited by section 5 of the Ast. Ill, Kev. Stat.
1972 Supp., ch. 120, par. 1005. |

A contrary interpretation of the statuta would raise
noxe qﬁeations that it wculd solve, Under the standard
pxoviéioﬁz of the land trust aéreement, title to a given
pliéce of real eatate éould xremain in a specific trust for
up to 20 years. During that périod of time, the beneficial
interest of the trust could pass through any number of
benaficiari§s in any number of transactions, Usually,
neithex the county i&corder. the iand trustee nor the party
in whom tiile finally vests would have any knowledge as to
the consideratioﬁ given fox each intexvening transfer ¢f the
beneficial interest and power of direction. In aédition. the
General Assembly has established no guidelines for the
inpositicn ¢f the tax in such situations. Thie would léaﬁ
to a general uncertainty as to the appliéation ¢f the tax to

a multiplicity of &ivarse-factual situationa,
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the statute would thus be rendered absurd in its
conpequence, difficult in its operation or mischieveus in ‘
ite results, all of which should be avoided, if possibie,

in the intexpretation cf a statute.  People ex rel., Brenga

v. Ecwards, 413 111l. 514; Ambagsador East inc. v. Uity of

=hicago, 399 Il1l. 359.: Wwhere language ¢f a statute admits

te tweo constructicns, cne which leads to 2 definite and certain
uniform application which makes the statute practicable and
workable, while the other construction leads te consecuences,
at times sbsurd, and makes the statute impracticable in
operation without extensive tinkering, the objecticnable

alternative should be rejected, Childers v. Modglin, 2 1ii.

App. 24 292,
in conclusion, it is my opinion that no revenue stamps
‘are required by the statute to either situaticn you present,

Very truly yours,

ATTCERNEY GENBRAL




